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TELL/AL 3/7/73

6358

RECORDATION NO. Filed & Recorded
MAR 161973-1 00 PM

INTERSTATE COMMERCE COMMISSION
RE: BESSEMER AND LAKE ERIE RAILROAD COMPANY

EQUIPMENT LEASE

THIS LEASE OF RAILROAD EQUIPMENT dated as of January 15,
P73, between THE FIFTH THIRD BANK an Ohio corporation ("Lessor"),
hd BESSEMER AND LAKE ERIE RAILROAD COMPANY, a Pennsylvania
brporation (the "Lessee™); -

WITNESSETH:

ECTION 1. PURCHASE, RECONSTRUCTION AND DELIVERY OF EQUIPMENT.
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1.1 Reconstruction Agreement. The Lessor and the Lessee have
ntered into a2 Rallroad Equipment Reconstructlion Agreement dated as
f January 15, 1973 (the "Reconstruction Agreement") providing for
he reconstruction by the Rebuilder of the three-pocket steel hopper
ars (the "Cars") described in Schedule A hereto in accordance with
he specifications (the "Specifications") referred to in Section 1

I the Reconstruction Agreement; and

1.2 Intent to Lease and Hire. The Lessee desires to lease
he Cars (hereinafter referred to collectively as the "Equipment"

and individually as "Item of Equipment') or such lesser number as

re delivered to and accepted under the Reconstruction Agreement

on the conditions hereinafter provided;

ASE or prior to July 1, 1973, at the rentals and for the terms and

1.3 Certificate of Acceptance. The Lessor will cause each
tem of Equipment to be tendered to the Lessee on the line of rail-
oad of the Lessee at the plant of the Rebuilder. Upon such tender,
he Lessee will cause an authorized representative of the Lessee to
spect the same, and if such Item of Equipment is found to be in
ood order, to accept delivery of such Ifem of Equipment and to
xecute and deliver to the Lessor a certificate of acceptance in

he form attached hereto as Exhibit I (hereinafter called the
Certificate of Acceptance"); whereupon such Item df Equipment

hall be deemed to have been delivered to and accepted by the Lessee
nd shall be subject thereafter to all of the terms and conditions
f this Lease.




SECTION 2. RENTS AND PAYMENT DATES.

2.1 Rent for Equipment. The Lessee agrees tqlpay the Lessor
the following Rent for each Item of Equipment leased hereunder:

Periodic Rent. For each Item of Equipment forty eight (48)
arterly installments of Periodiec Rent each payable in ‘arrears in
1e amount provided for each Item of Equipment in" Schedule A hereto.

2.2 Rent Payment Dates. The first installment: of Periodic

ent for all Items of Equipment delivered to the Lessee hereunder
shall be due and payable on October 1, 1973. All subsequent install-
ents of Periodic Rent for each Item of Equipment shall be .due and
ayable quarterly in arrears on the first day of each January,

pril, July and October thereafter, to and including July 1, 1985.

2.3 Place of Rent Payment. All payments provided for in this
ease to be made to the Lessor shall be made to the Lessor at ,
ifth Third Center, Cincinnati, Ohio 45202, or at such other place
s the Lessor, or its assigns pursuant to Section 16 hereof shall
pecify in writing.

2.4 Net Lease. This Lease is a net lease and the Lessee shall
ot be entitled to any abatement of rent or reduction thereof, in-
luding, but not limited to, abatements or reductions due to any
resent or future clalms of thé Lessee against the Lessor under this
ease or otherwise, nor except as otherwise expressly provided herein,
hall this Lease terminate, or the respective obligations of the
essor or the Lessee be otherwlse affected, by reason of any defect

n or fallure of title of the Lessor to the Equipment or any defect

n or damage to or loss or destruction of all or any of the Equip-
ent from whatsoever cause, the interference with such use by any
rivate person or corporation, the invalidity or urenforceability

r lack of due authorization or other infirmity of ‘this Lease, or

ack of right, power or authority of the Lessor to enter into this
ease, or for any other cause whether similar or dissimilar to the
oregoing, any present or future law to the contrary notwithstanding,
t being the intention of the parties hereto that the rents and other
mounts payable by the Lessee hereunder shall continue to be payable
"in all events unless the obligation to pay the same shall be termi-
nated pursuant to Section 11 hereof, or until, pursuant to Section 13
hereof, the Equipment i1s placed and ready for delivery to Lessor on
the Lessee s lines, or is stored for the Lessor on the Lessee's
lines, or leaves the Lessee's lines for off-1ine delivery to the
Lessor.

SECTION 3. TERM OF THE LEASE.

The term of this Lease as to each Item of Equmeent shall begin
bn July 1, 1973 and shall terminate on June 30, 1985 unless renewed
8s herein provided. o ' :




SECTION 4. OWNERSHIP AND MARKING OF THE EQUIPMENT,

b,1 Retention of Title. The Lessor, as betwesn the Lessor
and the Lessee, shall and hereby does retain full legal title to
the Equipment notwithstanding the delivery thereof to and the
possession and use thereof by the Lessee.

4,2 Duty to Number and Mark Eguipment. The Lessee will cause
each Item of Equipment to be kept numbered with 1ts road number as
set forth in Schedule A and will keep and maintain, plainly, dis-
tinctly, permanently and consplcuousdly marked. by a plate ar stencil
printed in contrasting color upon each side of each Item of Equlpment
letters not less than one inch in helght as follows:

"The Fifth Third Bank, Owner-Lessor; First Pennsylvanla
Banking and Trust Company, Trustee-Mortgazee'.

ith appropriate changes thereof and additions thereto as from time
tlo time may be required by law in order to protect the title of the
essor to such Item of Equipment, its rights under this Lease and
the rights of any assignee under Section 16 hereof. The Lessee will
ot place any such Item of Equipment in operation or exercise any
ontrol or dominion over the same untll the required legend shall
ave been so marked on both sides thereof and will replace promptly
ny such names and word or words which may be removed, defaced or
estroyed. The Lessee will not change the road number of any. Item

f Equipment except with the consent of the Lessor and in accordance
ith a statement of new road numbers to be substituted therefor,
which consent and statement previously shall have been flled with
and consented to by the Lessor and filled, recorded or deposited in
gll public offices where this Lease shall have beeén filed, recorded
or deposited by the Lessee.

4.3 Prohibition Against Certain Designations. Except as above
provided, the Lessee will not allow the name of any person, associ-
tion or corporation to be placed on the Equipment as a designation
hat might be interpreted as a claim of ownership; provided, however,
hat the Lessee may cause the Equipment to be lettered with the names
r initials or other insignia customarily used by the Lessee or its
ffiliates on railroad equipment used by it of the same or a similar
ype for convenlence of identification or the right of the Lessee to
se the Equipment under this Lease.
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4.4 Indemnification for Improper Marking. The Lessee shall
indemnify the Lessor, the Agent, the Trustor under the Trust Agree-
nlent, and any assignee under Section 16 hereof against any liability,
)

m

oss or expense incurred by any of them as a result of the aforesaid
arking of the Equipment with such name, initials or insignia.




SECTION 5. DISCLAIMER OF WARRANTIES.

AS BETWEEN LESSOR AND LESSEE, LESSOR LEAS:ZS THE EQUIPMENT,
5-IS WITHOUT WARRANTY OR REPRESENTATION EITHER EXPRESS OR IMPLIED,
5 TO (A) THE FITNESS OR MERCHANTABILITY OF ANY ITEM OR ITEMS OF
DUIPMENT, (B) THE LESSOR'S TITLE THERETO OR (C) THE LESSEE'S RIGHT
D THE: QUIET ENJOYMENT THEREOF ARISING AS A RESULT OF LESSEE'S

RIOR OWNERSHIP. The Lessor hereby appoints and constitutes the
bssee its agent and attorney-in-fact during the term of this Lease
b assert and enforce, from time to time, in the name and for the
ccount of the Lessor and the Lessee, as their interests may appear,
ut in all cases at the sole cost and expense of the Lessee, what-
ver claims and rights the Lessor may have as owner of the Equipment
rainst any manufacturers or contractors in respect thereof.
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SECTION 6. LESSEE"S INDEMNITY.

6.1 Scope of Indemnity. The Lessee shall defend, indemnify
ahd save harmless the Lessor and its successors and assigns from
and agalnst:

(a) any and all loss or damage of or to the Equipment,
usual wear and tear excepted, and

(b) any claim, cause of action, damages, liability, cost
or expense (including counsel fees and costs in connection
therewith) which may be incurred in any manner by or for the
account of any of them (i) relating to the Equipment or any
part thereof, including without limitation, the construction,
purchase, rebuilding, delivery, installation, ownership, leas-
ing or return of the Equipment or as a result of the use,
maintenance, repair, replacement, operation or the condition
thereof (whether defects are latent or discoverable by the
Lessor or by the Lessee), (il) by reason or as the result of
any act or omission of the Lessee for itself or as agent or
attorney-in-fact for the Lessor hereunder or (iii) as a result
of claims for patent infringements.

6.2 Tax Indemnification. In the event that the investment

redit or any part thereof, allowed by Section 38 and related Sections
f the Internal Revenue Code of 1954, as now in effect, is lost to the
essor with respect to the Equipment either (a) because the Equipment

r any item thereof shall be used or operated during the term or prior
o the term of this Lease by the Lessee, any sublessee from the Lessee,
:Qy unit of the United States Government, or any person, corporation,
soclation or other entity, (b) because of any action or omission

by the Lessee, any sublessee from the Lessee, any unit of the United
States Government, or any person, corporation, association or other
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tity, (c¢) because the right to use the Equipment or any item

ereof shall have been or shall be transferred, or (d) if prior

the Closing Date specified In the Loan Agreement referred to in

e Reconstruction Agreement there shall be a change in existing
deral tax statutes, then the Lessee shall pay to the Lessor a sum
ich after deduction of all taxes required to be paid by the Lessor
respect to the receipt thereof under the laws of the United States
any political subdivislion thereof, shall equal the amount of any
ch credit so lost, together with all interest or penalty which

y be assessed by the United States government in connection with

e loss of such investment credit; provided, however, that the

ssee shall not be required by the terms hereof to indemnify the
ssor for the loss of the investment credit where there has been
casualty loss as defined in Section 11 hereof, and where the

ssee has paid in full the casualty value for the Equipment, but
that event the Lessee shall pay to the Lessor an amount equal

tio any penalty or Iinterest which may be assessed against the Lessor
s stated above. ’
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6.3 Continuation of Indemnities and Assumptions. The indemni-
tiles and assumptions of 1liability in this Section 6 contained shall
continue in full force and effect notwlthstanding the termination
this Lease, or the termination of the term hereof in respect of
y one or more Items of Equipment, whether by expiration of time,
bly operation of law or otherwise; provided, however, that such
indemnities and assumption of 1iability shall not apply in respect
of any matters referred to in subsection (a) or clause (i) or (ii)
of subsection (b) of Section 6.1 hereof, occurring after the termin-
ation of this Lease, except for any such matters occurring after the
termination arising in connection with the Lessee's assembling,
delivering, storing or transporting of the Equipment as provided
in Section 13 or as the case may be, 15, hereof. The foregoing does
not guarantee a residual value. The Lessee shall be entitled to con-
tirol, and shall assume full responsibility for, the defense of such
¢dlaim or liability.

SECTION 7. RULES, LAW AND REGULATIONS.

The Lessee agrees to comply with all governmental laws, regu-
lations, requirements and rules (including the rules of the United
Jtates Department of Transportation and the Association of American
Railroads) with respect to the use, maintenance and operation of each
Jtem of Equipment subject to this Lease. In case any equipment or
gppliance 1s required to be installed on such Item of Equipment in
qrder to comply with such laws, regulations, requirements and rules,
the Lessee agrees to make such changes, additions and replacements.
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SECTION 8. USE AND MAINTENANCE OF EQUIPMENT

From and after the date hereof until the termination of this
pase, the possession, use, operation and malntenance of the Equipment
nall be at the sole risk and expense of the Lessee. The Lessee
hall use the Equipment only in the manner for which it was designed
hd intended and so as to subject it only to ordinary wear and tear.
he Lessee shall, at its own cost and expense, maintain and keep the
quipment in good order, condition and repair, ordinary wear and

ear excepted, sultable for use in interchange under standards in effect
g of July 1, 1973, and meeting all.applicable regulatory requirements.

he Lessee shall not modi y any Item of Equipment without the ‘written
thority and approval of the Lessor which shall not be unreasonably
ithheld. Any parts installed or replacements made by the Lessee upon
ny Item of Equipment shall be considered accessions to such Item of
quipment and title thereto shall be immediately vested in the Lessor,

ithout cost or expense to the Lessor.
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ECTION 9. LIENS ON THE EQUIPMENT.

The Lessee shall pay or satisfy and discharge any and all claims
gainst, through, or under the Lessee and i1ts successors and asslgns
thich, 1f unpaid, might constitute or become a lien or a charge upon
the Equipment, and any liens or charges which may be levied against
r imposed upon any Item of Equipment as a result of the fallure of
the Lessee to perform or observe any of its covenants or agreements
inder this Lease, but the Lessee shall not be required to pay or
iischarge any such claims so long as it shall, in good faith and

Dy appropriate legal proceedings contest the validity thereof in a
easonable manner which will not affect or endanger the title and
interest of the Lessor to the Equipment. The Lessce's obligations
inder this Section 9 shall survive termination of fthe Lease.
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PECTION 10. FILING, PAYMENT OF FEES AND TAXES.

10.1 Filing. Prior to the delivery and acceptance of the first
Ttem of Equipment, the Lessee will, at its sole expense, cause this
Lease and any Security Agreement executed by the Lessor with respect
to the Equipment or the Lease to be duly filed, registered or
recorded in conformity with Section 20c¢c of the Interstate Commerce
Act and in such other places within or without the United States as
the Lessor may reasonably request for the protection of its title or
the security interest of the Secured Party and will furnish the
Lessor proof thereof. The Lessee will, from time to time, do and
perform any other act and will execute, acknowledge, deliver, fille,
register and record (and will re-file, re-register, or re-~ record
whenever required) any and all further instruments required by law
or reasonably requested by the Lessor, for the purpose of protecting
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the Lessor's title to, or such Secured Party's security interest in,
the Equipment to the satisfaction of the Lessor's and such Secured
Harty's counsel or for the purpose of carrying out the intention of
tthis Lease, and in connection with any such action, will deliver to
the Lessor proof of such filings and an opinion of the Lessee's
dounsel that such action has been properly taken. -The Lessee will
pay all costs, charges and expenses incident to any such filing,
ne-filing, registering, re-registering, recording and re-recording
df any such instruments or incident to the taking cf such action.

10.2 Payment of Taxes. -The Lessee, or the Lessor at the
Llessee's expense, shall report, pay and discharge when due all
license and registration fees, assessments, sales, use and property
axes, gross receipt taxes arising out of receipts from use or oper-
tion of Equipment, and other taxes, fees and governmental charges
imilar or dissimilar to the foregoing including any such tax:
ncurred or payable in connection with the reconstruction of the
quipment (excluding any net income tax, provided that the Lessee
grees to pay that portion of any such net income tax which 1s in
irect substitution for or which relieves Lessee from, a tax which
he Lessee would otherwise be obligated to pay under the terms of
his Section), together with any penalties or interest thereon,
mposed by any state, federal or local government upon any Item of
quipment and whether or not the same shall be assessed against or
n the name of the Lessor, or the Lessee; provided; however, that
he Lessee shall not be requlred to pay or discharge any such tax

r assessment (i) so long as it shall, in good faith and by appro-
riate legal proceedings, contest the vallidity thereof in any
reasonable manner which will not affect or endanger the title and
interest of the Lessor to the Equipment; however, the Lessee shall
reimburse the Lessor for any damages or expenses resulting from
such failure to pay or discharge, or (ii) as to assessments agalnst
br in the name of anyone other than the Lessee, until 20 days after
written notice thereof shall have been given to the Lessee.
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SECTION 11, PAYMENT FOR CASUALTY OCCURRENCE OR EQUIPMENT
UNSERVICEABLE FOR USE.

11.1 Duty of Lessee to Notify Lessor. In the event that any
Item of Equipment shall be or become lost, stolen, destroyed, or,

in the opinion of the Lessee, irreparably damaged, or in the opinion
pf both the Lessor and the Lessee, obsolete or economically unser-
riceable for use from any cause whatsoever, or shall be requisitioned
pr taken over by any governmental authority under the power of
eminent domain or otherwise during the term of this Lease (any such.
bccurrence, except for any requisition which by its terms does not
pxceed the remaining term of this Lease, being hereinafter called a
Pasualty Occurrence), the Lessee shall promptly and fully (after it

P . Y. S I Y
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has khowledge of such Casualty Occurrence) inform the Lessor in
riegard thereto.

11.2 Sum Payable for Casualty Loss. When any Item of Equipment
shall have suffered a Casualty Occurrence (exclusive of Items of
Hquipment having suffered a Casualty Occurrence with respect to

which a payment shall have been made to the Lessor pursuant to this
Jection 11), the Lessee, on the next succeeding Rent Payment Date,
ghall pay to the Lessor a sum equal to the Casualty Value of such
Item or Items of Equipment as of the date of such payment.

11.3 Rent Termination. Upon (and not until) payment of the
Jasualty Value in respect of any Item or Items of Equipment plus
cecrued rental for such Item or Items to the date c¢f such payment,
he obligation to pay rent for such Item or Items c¢f Equipment
hall terminate, but the Lessee shall continue to pay rent for all
ther Items of Equipment. The Lessee shall pay when due all rent
ayments as to an Item or Items due prior to the date on which the
asualty Value thereof i1s payable. U

. 11.4 Disposition of Equipment. The Lessee shall, as agent for the
he Lessor, dispose of such Item or Items of Equipment which have suffered
. Casualty Occurrence as soon as it is able to do so for the best price
bbtainable. Any such disposition shall be on an "as is", ''where is' basis"
vithout representation or warranty, express or implied. As to each separate
tem of Equipment so disposed of the Lessee may retain all amounts of such

rice plus any insurance ‘proceeds and damages received by the Lessee
by reason of such Casualty Occurrence up to the Casualty Value attri-
utable thereto and shall remit the excess, if any, to the Lessor.

n disposing of such Item or Items of Equipment, the Lessee shall
;ake such action as the Lessor shall reasonably request to terminate
iny contingent llability which the Lessor might have arising after
buch disposition from or connected with such Item or Items of
lquipment. ‘
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11.5 Casualty Prior to Commencement of Accrual of Periodic Rent.

In the event the Lessee shall have notified the Lessor that an Item

or Items of Equipment have suffered a Casualty Occurrence 15 days or

more prior to the commencement of accrual of Periodic Rent hereunder
ith respect thereto, the Casualty Value for such Item or Items shall
e an amount equal to its cost. If the Lessee shall have notified

he Lessor that any Item or Items of Equipment have suffered a Casu-
1ty Occurrence less than 15 days prior to the commencement of

cerual of Periodic Rent hereunder with respect thereto, the date

of such Casualty Occurrence for such Item or Items shall be deemed

to be one day before the due date of the first installment of

Periodic Rent.

11.6 Casualty Value. The Casualty Value of each Item of :
Equipment shall be an amount determined as of the date the Casualty

8-




Tnm o ct <

O ct

P O b ot 0 O 4 fe O ot ot

alue ‘is paid as provided in this Section 11 (and not the date of

he Casualty Occurrence) equal to that percentage of the acquisition
nd reconstruction cost to the Lessor of such Item of Equipment as
et forth in the Schedule of Casualty Value attached hereto as
chedule B.

11.7 Lessee's Liagbility. The Lessee, except as hereinabove
n this Section 11 provided, shall not be released from its obliga-
ions hereunder in the event of any Casualty Occurrence to any Item
f Equlpment after the date hereof.

11.8  Eminent Domain. In the event that durilng the term of
his Lease the use of any Item of Equipment is requisitioned or
aken by any governmental authority under the power of eminent
omain or otherwise for a period which does not exceed the remain-
ng term of this Lease, the Lessee's duty to pay rent shall continue
or the duration of such requisitioning or taking. The Lessee shall
e entitled to receive and retain for its own account all sums pay-
ble for any such period by such governmental authority as compensa-
ion for requisitioning or taking of possession to :an amount equal
o the rent paid or payable hereunder for such period, and the
alance, if any, shall be payable to and retained by the Lessor as
ts sole property.

ECTION 12. ANNUAL REPORTS.
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12.1 Duty of Lessee to Furnish. On or before April 1 in each
ear, commencing with the year 1974, the Lessee will furnish to the
essor or lts assigns an accurate statement, as of the preceding
alendar year (a) showing the amount, description and number of
tems of Equipment then leased hereunder, the amount, description
nd numbers of all Items of Equipment that may have suffered a
asualty Occurrence during the preceding 12 months (or since the
ate of thils Lease, in the case of the first such statement), and
uch other information regarding the condition or repair of the
quipment as Lessor may reasonably request, and (b) stating that,

n the case of all Equipment repainted during the period covered
y such statement, the markings reaquired by Section 4,2 hereof shall
ave been preserved or replaced.

12.2 Lessor's Inspection Rights. -The Lessor or its assigns
hall have the right, at its sole cost and expense, by its authorized
epresentative, to "Inspect the Equipment and the Lessee's records
ith respect thereto, at such times as shall be reasonably necessary
o confirm to the Lessor or its assigns the existence and proper
aintenance thereof during the continuance of this Lease.
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ECTION 13. RETURN OF EQUIPMENT UPON EXPIRATION OF TERM.

Duty of Lessee to Return Equlipment. Upon the expiration of
tthe term of this Lease with respect to any Item of Equipment, the
Lessee will, at its own cost and expense, at the request of the

Tlessor, deliver possession of such Item of Equipment to the Lessor

ypon such storage tracks of the Lessee as the Lesscr may designate,
qr in the absence of such designation, as the Lessee may select,
and permit the Lessor to store such Item of Equipment on such tracks
flor a period not exceeding 180 Days and transport the same at any
fime within such 180 Days period to any reasonable place on the
ines of railroad operated by the Lessee or to Lessee's interchange
goint with any connecting carrier for shipment, all as directed by
the Lessor upon not less than 30 days written notice to Lessee.

All movement and storage of each such Item is to be at the risk and
gxpense of the Lessee. During any such storage period the Lessee
111 permit the Lessor or any person designated by it, including

he authorized representative or representatives of any prospective
urchaser of any such Item, to inspect the same. The assembling,
elivery, storage and transporting of the Equipment as hereinbefore
rovided are of the essence of this Lease, and upon application to
ny court of equity having Jjurisdictlion in the premises the Lessor
hall be entitled to a decree against the Lessee requiring specifiec
erformance of the covenants of the Lessee to so assemble, dellver,
tore and transport the Equipment.

ECTION 14. DEFAULT.

14.1 Events of Default. If, during the continuance of this
Lease, one or more of the following events ("Events of Default")
shall occur:

(a) Default shall be made in the payment of any part of
the rental provided in Section 2 hereof and such default shall
continue for ten days;

(b) The Lessee shall make or permit any unauthorized
assignment or transfer of this Lease, or of possession of
the Equipment, or any portion thereof, and shall fail or
refuse to cause such assignment or transfer to be cancelled
by agreement of all parties having any interest therein and
to recover possession of. such Equipment within 30 days after
written notice from the Lessor to the Lessee demanding such
cancellation and recovery of possession;

(c) Default shall be made in the observance or per-
formance of any other of the covenants, conditions and
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agreements on the part of the Lessee contained herein and
such default shall continue for 30 days after written
notice from the Lessor to the Lessee, specifying the

- default and demanding the same to be remedled; -

(d) A petition for reorganization under’'Section 77 of
the Bankruptcy Act, as now constituted or as said Section 77
may be hereafter amended, shall be -filed by or against the
Lessee, and, if instlituted against the Lessee, is consented
to or 1is not dismissed within 60 days after such petition
'shall have been flled; or

‘ (e) Any other proceedings shall'be'commenced by or
against the Lessee for any relief under any bankruptcy or
insolvency laws, or laws relating to the relief of debtors,
readjustments of 1ndebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law which
does not permit any readjustment of the obligations of the
Lessee hereunder), and, if instituted against the Lessee,
‘are consented to or are not dismissed within 60 days after
such proceedings shall have been commenced;

Then, in any such case, the Lessor at its option, may:

(1) Proceed by appropriate court action or actions, elther
ht law or in equity, to enforce performance by the Lessee of the
_applicable covenants of this Lease or to recover damages for the
breach thereof; or

(2) by notice in writing to the Lessee, terminate this Lease,
thereupon all right of the Lessee to the use of the Equipment shall
bsolutely cease and terminate as though this Lease had never been
ade, but the Lessee shall remain liable as herelnafter provided; _
nd thereupon, the Lessor may by its agents enter upon the premises
f the Lessee or other premises where any of the Equipment may be
ocated and take possession-of all or any of such Equipment and
henceforth hold, possess and enjoy the same free from any right of
he Lessee, or 1its successors or assigns, to use the Equipment for
ny purpose whatever, but the Lessor shall, nevertheless, have a
ight to recover from the Lessee any and all amounts which under

he terms of this Lease may be then due or which may have.accrued

o the date of such termination (computing the rental for any number
f days less than a full rental period by a fraction of which the
umerator is such accrued number of days and the denominator is the
otal number of days in such full rental period) and also to recover
orthwith from the Lessee (1) as damages for loss of the bargain

nd not as a penalty, a sum, with respect to each Item of Equipment,
hich represents the excess of the present worth, at the time of
such termination, of all rentals for such Item which would otherwise
have accrued hereunder from the date of such termination to the end

-11-
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f the term of this Lease over the then present worth of the then
air rental value of such Item for such periocd computed by discount-

ng from the end of such term to the date of such termination rentals
hich the Lessor reasonably estimates to be obtainable for the use of
he Item during such period, such present worth to be computed in

ach case on a basis of a 5.348% per annum discount, compounded

uarterly from the respective dates upon which rentals would have
een payable hereunder had this Lease not been terminated, (ii)

ny damages and expenses including reasonable attorney's fees, in

ddition thereto which the Lessor shall have sustained by reason

f the breach of any covenant or covenants of this Lease, other

han for the payment of rent; and (iii) any damages and expenses,
ncluding reasonable attorneys' fees, in addition thereto which
he Lessor shall have sustalned by reason of the breach of any
ovenant or covenants of this Lease other than the payment of

ental, including, without limitation, an amount which, after
eduction of all taxes requlred to be paid by the Lessor in respect
f the receipt thereof under the laws of the United States or any
olitical subdivision thereof, shall be equal to any portion of the

investment credit allowed by Section 38 of the Internal Revenue Code
off 1954, as amended, lost by the Lessor as a result of the sale or
ofther disposition of any Units by the Lessor after repossession or
return thereof to the Lessor upon the occurrence of an Event of
Default. ‘
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14.2 Cumulative Remedies. The remedies in this Lease provided
n favor of the Lessor shall not be deemed exclusive, but shall be
umulative and shall be in addition to all other remedies in its
avor existing at law or iIn equlity. The Lessee hereby walves any
andatory requirements of law, now or hereafter in effect, which
ight limit or modify any of the remedies herein provided, to the
xtent that such walver is permitted by law. The Lessee hereby
aives any and all existing or future claims of any right to assert
ny off-set agalnst the rent payments due hereunder, and agrees to
nke the rent payments regardless of any off-set or claim which may
e asserted by the Lessee on its behalf in connection with the lease
f the Equipment. :

14.3 Lessor's Failure to Exercise Rights. The failure of the
bssor to exerclise the rights granted it hereunder upon any occur-
ence of any of the contingenclies set forth herein shall not
bnstitute a walver of any such right upon the continuation or
pcurrence of any such contingencies or similar contingencies.

ECTION 15. RETURN OF EQUIPMENT UPON DEFAULT.

w

15.1 Lessee's Duty to Return. If the Lessor shall terminate

this Lease pursuant to Section 14 hereof, the Lessee shall forth-

Lth deliver possession of the Equlipment to the Lessor. For the
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purpose of delivering possession of any Item of Equipment to the
essor as above required, the Lessee shall at its own cost, expense
d risk (except as hereinafter stated)

‘ (a) Forthwith place such Equipment in such reasonable
storage place on the Lessee's lines of railroad as the Lessor
may designate or, in the absence of such deslgnation, as the
Lessee may select;

. (b) Permit the Lessor to store such Equipment in such
reasonable storage place on the Lessee's lines of railroad
for a period not exceeding 180 days at the risk of the
Lessee, and v

(¢) Transport the Equipment, at any time within such
180 Days period, to any place on the lines of railroad
operated by the Lessee or to Lessee's interchange point with
any connecting carrier for shipment, all as the Lessor may
reasonably direct upon not less than 30 days written notice
to the Lessee.

15.2 1Intention of Parties. The assembling, delivery, storage
and transporting of the Equipment as hereinbefore provided are of
he essence of this Lease, and upon application to.any court of
tquity having jurisdiction in the premises, the Lessor shall be
ntitled to a decree against the Lessee requiring specific perform-
ince of the covenants of the Lessee so as to assemble, deliver,
gtore and transport the Equipment.

(D

0

15.3 Lessor Appointed Lessee's Agent. Without in any way
limiting the obligations of the Lessee under the foregoing provi-
ions of this Section 15, the Lessee hereby irrevocably appoints

he Lessor as the agent and attorney of Lessee, with full power and
uthority, at any time while the Lessee 1s obligated to deliver
ossession of any Items of Equipment to Lessor, to demand and take
ossession of such Item in the name and on behalf of Lessee from
hosoever shall be at the time in possession of such Item.

SECTION 16. ASSIGNMENTS BY LESSOR.

This Lease shall be assignable in whole or in part by Lessor
githout the consent of Lessee, but Lessee shall be under no obliga-
ion to any assignee of the Lessor .except upon written notice of
such assignment from the Lessor. In the event that separate assign-
ments are executed by the Lessor iIn respect of this Lease and the
rental and other sums due and to become due hereunder, insofar as
the same relate to Items of Equipment described in separate Schedules
hereto the Lessor and the Lessee agree that so long as such separate
hssignments remain in force and effect this Lease shall be deemed to

-13-




be and shall be construed as a divisible and severable contract
between the Lessor and the Lessee for the leasing of Equipment
overed by each such separate assignment, all to the same extent

d with the same force and effect as though a separate lease had
bleen entered into by the Lessor and the Lessee in respect of such
Hquipment. Upon notice to the Lessee of any such assignment the
rent and other sums payable by the Lessee which are the subject
natter of the assignment shall be paid to the assignee. Without
limiting the foregoing, the Lessee further acknowledges and agrees
that (1) the rights of any such assignee in and to the sums payable
by the Lessee under any provisions of this Lease shall not be sub-
jlect to any abatement whatsoever, and shall not be subject to any
d
Y
W
i
1
q
]

o

jefense, set-off, counterclaim or recoupment whatscever whether by
eason of or defect in Lessor's title, or any interruption from
hatsoever cause (other than from a wrongful act of the assignee)

n the use, operation or possession of the Equipment or any part
hereof, or any damage to or loss or destruction of the Equipment

r any part thereof, or by reason of any other indebtedness or
iability, howsocever and whenever arising, of the Lessor to the
essee or to any other person, firm or corporation or to any govern-
lental authority or for any cause whatsoever, it being the intent
lereof that, except in the event of a wrongful act on the part of
the assignee, the Lessee shall be unconditionally and absolutely
bligated to pay the assignee all.of the rents and other sums which
lre the subject matter of the assignment, and (ii) . the assignee
hall have the sole right to exercise all rights, privileges and
remedies (either in its own name or in the name of the Lessor for
the use and benefit of the assignee) which by the terms of this
lease are permitted or provided to be exercised by the Lessor.

b bd A Ny N b v MYy

SECTION 17. ASSIGNMENTS BY LESSEE; USE AND POSSESSION.

17.1 Lessee's Rights to the Equipment. So long as the Lessee
shall not be in default under this Lease, the Lesse¢e shall be entitled
fo the possesslion and use of the Equipment in accordance with the
terms of thils Lease, but, without the prior written consent of the
Lessor, the Lessee shall not assign, transfer or encumber its lease-
hold interest under this Lease in any of the Equipment (except to

the extent that the provislons of any Mortgage now or hereafter
created on any of therlines of ‘railroad of the Lessee may subject

such leasehold interest to the lien thereof). The Lessee shall not,
without the prior written consent of the Lessor, part with the posses-
sion or control of, or suffer or allow to pass out of its possession
br control, any of the Equipment, except to the extent permitted by
the provisions of Section 17.2 hereof.

17.2 Use and Possession on Lines Other Than Lessee's Own.
So long as the Lessee shall not be in default under this Lease, the
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essee shall be entitled to the possession of the Equipment and to
he use thereof upon the lines of railroad owned or operated by 1t
either alone or jointly) or to sublease to any corporation a major-
ty of whose voting stock is owned directly by United States Steel
orporation, or upon lines of railroad over which the Lessee or such
orporation has trackage or other operating rights or over which
quipment of the Lessee is regularly operated pursuant to contract;
ut only and subject to all the terms and conditions of this Lease.
o assignment, sublease or interchange entered into by the Lessee
ereunder shall relieve the Lessee of any liability or obligations
ereunder which shall be and remain those of a principal and not a
urety.

M= 00 O ~ct

17.3 Rolling Stock. The Lessee shall always use the Equipment
n a manner so that it will at all times qualify as "rolling stock,
f a domestic railroad corporation subject to part I of the Inter-
tate Commerce Act, which is used within and without the United
tates," within the meaning of section 48(a)(2)(B)(ii) of the
nternal Revenue Code of 1954 as amended and any successor section
hereto.

ctHHInm O b

17.4 Merger, Consolidation or Acgqulsition of Lessee. Nothing
n this Section 17 shall be deemed to restrict the right of Lessee
o asslign or transfer its leasehold interest under this Lease in the
quipment or possession of the Equipment to any corporation (which
hall have duly assumed the obligations hereunder of Lessee) into or
with which the Lessee shall have become merged or consolidated or
which shall have acquired the property of Lessee as an entirety or
gubstantially as an entirety.

m it b
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ECTION 18. OPINION OF LESSEE'S COUNSEL

Concurrently with the delivery and acceptance of the first Item
f Equipment hereunder, the Lessee will deliver to the Lessor five
ounterparts of the written opinion of counsel for the Lessee
ddressed to the Lessor, and to any assignee under Section 16 of
hich the Lessee has notice, in scope and substance satisfactory
o the Lessor, to the effect that:

o= 0.0 0

(a) The Lessee 1s a corporation legally incorporated and
validly existing, in good standing, under the laws of the
Commonwealth of Pennsylvanisa;

(b) The Lessee has the corporate or other power and
authority to own its property and carry on its business as
now beilng conducted and 1s duly qualified to do business
as a foreign corporation in all states in which such quali-
fication 1s necessary to carry out the terms of the Lease;

-15~




(ofs)

(¢) This Lease and the Railroad-Equipment Purchase
Agreement of even date herewith, between the Lessor and the
Lessee have been duly authorized, executed and delivered by
the Lessee and constitute the valid, legal and binding agree-
ments of the Lessee enforceable in accordance with their
respective terms;

(d) This Lease has been filed and recorded with the
Interstate Commerce Commission pursuant to Section 20c¢ of
the Interstate Commerce Act and no other filing, recording
or depositing is necessary to protect the Lessor's title to
the Equipment;

(e) No approval, consent or withholding of objection
is required from any public regulatory body with respect to
the entering into or performance of the Railroad Equipment
Purchase Agreement or this Lease; .

(f) The execution and delivery by Lessee of the
Railroad Purchase Agreement and this Lease do not violate
any provision of any law, any order of any court or any
other governmental agency, the Charter or By-laws of the
Lessee, or any indenture, agreement, or other instrument
to which Lessee is a party or by which it, or any of its
property 1s bound; and will not be in conflict with, result
in the breach of, or constitute (with due notice and/or
lapse of time) a default under any such indenture, agreement,
or other instrument, or result in the creation or imposition
of any lien, charge or encumbrance of any nature whatsoever
upon any of the property or assets of Lessee, except as
contemplated and permitted hereby; and

(g) As to any other matters which Lessor shall reason-
ably request.

o W2 T O P~ (2 co Mo |
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ECTION 19. INTEREST ON OVERDUE RENTALS AND AMOUNTS PAID BY LESSOR.

Anything to the contrary herein contained notwithstanding, any
onpayment of rentals due hereunder, or amounts expended by the
essor on behalf of the Lessee, shall result in the obligation on
he part of the Lessee to pay also an amount equal to 10% (or the
awful rate, whichever is less) of the overdue rentals and amounts
xpended for the period of time during which they are overdue or
»xpended and not repaid.

S ECTION 20. NOTICES.

Any notice required or permitted to be given by either party

16—
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4n the United States mails, certified first class postage prepaid

dddressed as follows:

If to the Lessor: The Fifth Third Bank
Fifth Third Center
Cincinnati, Ohio U5202
Attn: C. P. Reynolds, Jr.

If to the Lessee: Bessemer and Lake Erie Railroad
Company
P.0. Box 536
Pittsburgh, Pennsylvania 15230
Attn: V. V. Kraetsch

or addressed to either party at such other éddress as such party

ﬁhall hereafter furnish to the other party .in writing.

SECTION 21. EXECUTION IN COUNTERPARTS.

This Lease, and any lease supplemental hereto, may be executed
in several counterparts, each of which so executed shall be deemed

to be an original and in each case such counterparts shall constitute
but one and the same instrument. '

SECTION 22.. LAW GOVERNING.

This Lease shall be construed in accordance with the laws of
Pennsylvania; provided, however, that the parties shall be entitled
to all rights conferred by an applicable federal statute, rule or

- regulation.

SECTION 23. OPTION TO PURCHASE OR EXTEND LEASE

23.1 Terms. Provided that the Lessee 1s not in default, Lessee
>hall have the following option to purchase:

(a) The Lessee shall have the right to purchase all but
'not less than all of the Equipment then leased hereunder at
the expiration of the original or any extended term at a price
equal to the "failr market value" (as defined). The Lessee
shall give the Lessor written notice 180 Days prior to the
end of the original or any extended term of its election to
exercise the purchase option provided for in this Section.
Payment of the option price shall be made at the place of
payment specified in Section 2 hereof in funds there current
agalnst delivery of a bill of sale transferring and assigning
to the Lessee all right, title and interest of the Lessor in

-17-




and. to the Equipment and containing a warranty against liens
or claims of persons claiming by, through or under the Lessor
except liens and claims which the Lessee assumed or is obli-
gated to discharge under the terms of the Lease. The Lessor
shall not be required to make any representation or warranty
as to the condition of the Equipment or any other matters.

(b) The "fair market value" shall be an amount mutually
agreed upon by the Lessor and the Lessee; provided that if
the Lessor and the Lessee are unable to agree upon the fair
market value of the Equipment within 30 days after receipt by
the Lessor of the notice of the Lessee's election to exercise
the purchase option, the fair market value shzll be determined
by an appralser selected by mutual agreement of the Lessor and
the Lessee. If the Lessor and the Lessee are not able to agree
upon an appraiser, or if the falr market value is not so deter-

election to purchase, the same shall be determined by American.
Appralsal Company. The fair market value as finally determined
shall bear interest for the period, if any, from the date of
expiration of this Lease to the date of payment at the rate of
10% per annum, except that Lessor may terminate Lessee's option
to buy hereunder if such amount is not determined and paid as
promptly as practicable.

(¢) Unless the Lessee has extended the terms as herein-
after provided or given the Lessor 180 Days nctice as required
in connection with exercise of the foregoing cption, all the
Equipment then leased hereunder shall be returned to the Lessor
in accordance with Section 13 hereof.

23.2 Election to Purchase. Notwithstanding any election of
the Lessee to purchase, the provisions of Section 11 hereof shall
dontinue in full force and effect until the date of purchase and the
passage of ownership of the Equipment purchased by the Lessee upon
ghe date of purchase unless the purchase price per Item of Equipment
Has been agreed upon by the parties pursuant to this Section 23, in
which event such purchase price shall govern.

23.3 Optlon to Renew. As an alternative to the foregoing
option to purchase, the Lessor shall have the option to extend the
ferms of the Lease as to all but not less than all Equipment then
under lease hereunder for the .then fair rental value determined as
hereinafter stated for the term selected by the Lessee. The Lessee
shall give the same notices as provided in Section 23.1(a) before
tlhhe end of the term. The fair rental value shall be determined by
;§praisal under the procedure referred to in Section 23.1(b). The
d

praiser shall also determine the Casualty Value for the Equipment
ring such extended term.

-18-
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ECTION 24. HEADINGS.

4]
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All Section headings are inserted for convenience only and
hall not affect any construction or interpretatiom of this Lease.

IN WITNESS WHEREOF, the parties hereto have caused this Lease
o be executed by their respective officers thereurder duly author-
zed and thelr corporate seals to be hereto affixed as of the day
nd year first above written. ’

Corporate Seal) THE FIFTH THIRD BANK

(
Attest
W% By —

Assistant Secretary It e President - LESSOR
(Cbrporate,Seal) BESSEMER AND LAKE ERIE RAILROAD
. ’ COMPANY
A

ttest %‘@(%\Kﬁ N %ﬂ/éM

A%éistaht SeCfeS§E§ Its Vice President ~ LESSEE

—




SratE oF Oy )

, — ) SS.
dounty oF Ao U ily
On this /% day of \—1/klddx&1k) , 1973, before me

personally appeared  —tic . , to me
pgersonally known, who being by me duly sworn, says that he is
tlhe Vice President of THE FIFTH THIRD BANK, that one of the

deals affixed to the foregoing instrument is the corporate seal
df said corporation, that said instrument was signed and sealed
dn behalf of said Corporation by authority of its Board of

Directors; and he acknowledged that the execution cf the fore-
going instrument was the free act and deed of said corporation,

@M/K. ook o

IRMA S. MARTIN
Notary Public, Hamilton County, Qhlo
My Commission Expires Cct. 14, 1974

(SEAL)

L-d

ly commission expires:

STATE OF 7£w7
COUNTY OF %&7
on’this % aay of  Iercdo , 1973, before me
personally appeare KD, LA AE , £to me
personally known, who belng by me duly sworn, says that he is the
Vice President of BESSEMER AND LAKE ERIE RAILROAD COMPANY, that
bne of the seals affixed to the foregoing instrument is the cor-
porate seal of sald corporation, that said instrument was signed
bnd sealed on behalf of sald corporation by authority of its Board

pf .Directors; and he acknowledged that the execution of the fore-
&volng instrument was the free act and deed of said corporation

VV\.§

SS.

/.

{\j " | 05;144/[“ %jﬂw

(SEAL)

My’ commission expires:

DOROTHY M. TARR, Notary Publlc

Pittshurgh, Allegheny Co., Pa. )
" My Commission Expires . |
March- 31, 1974
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URCHASE PRICE:
EBUILDING COST:
OTAL .PRICE:

UTSIDE DELIVERY DATE:

ELIVER TO:

ENT PERIOD:
ERIODIC RENT:

ENEWAL OPTION:

URCHASE OPTION:

'SCHEDULE A

ESCRIPTION OF EQUIPMENT:

MBO three-pocket steel hopper cars
H J7000 to H# F7479 irclicacoe

$5,000 per unit, for a total of
$2,400,000

Approximately $3,240 per unit, for
a total of approximately $1,555,200

%Approximately $8, 240 per unit, or an

aggregate of approximately $3,955,200
July 1, 1973

Bessemer and Lake Erie Railroad
Company (as designated by the raillroad)

Twelve (12) years

*48 equal quarterly rental payments

per Item in arrears at 2.867% of the
Total Price per Item of Equipment,
or $113,395.58 for U480 units.

At Lessee's option at falr rental
value

At end of term or any renewal,
Lessee may purchase Equipment at
fair market value

In the event the number of Items or the price of any Items
covered by this Schedule is greater or less than the amount
- shown above, the rentals shall be ratably increased or reduced.

essee:. Bessemer and Lake Erie Rallroad Company
wner: The Fifth Third Bank
ender: Bankers Life Insurance Company of Nebraska

and The Travelers Insurance Company



Percentage of Acquisition Plus Reconstruction Costs

SCHEDULE B

'SCHEDULE OF CASUALTY VALUES

To Be Paid In Addition to Periodic Rental Payment

Periodic Rental

Payment No. %
1 108.9
2 108.1
3 107.3
4 106.3
5 105.4
6 104.3
T 103.3
8 102.2
9 101.0
10 99.8
11 98.6
12 95.5
13 g4.2
14 92.8
15 9l.4
16 89.9
17 88.4
18 86.9
19 85.3
20 81.9
21 80.2
22 78.5
23 76.8
24 75.0

Periodic Rental
Payment No.

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
4o
41
42
43
Ly
s
ke
b7
48

- .
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CERTIFICATE OF ACCEPTANCE
Under Equipment Lease dated as of January 15,
1973 and Railroad Equipment Reconstruction
Agreement dated as of January 15, 1973

The undersigned, being the duly authorized representative
f The Fifth Third Bank (the "Owner") and of Bessenmer and Lake Erie
tailroad Company (the "Lessee"), hereby certifies that the following
inits of reconstructed railroad equipment, referred to in the Rail-
road Equipment Reconstruction Agreement (the "Reconstruction Agreement')
etween the Owner and the Lessee: and in the Lease. of Rallroad Equip-
hent (the "Lease") between the Owner and the Lessee, each dated as

bf January 15, 1973:

Description:
Total No. Lessee's Identifying
of Items Nos. - Date -

nave been duly delivered in good order by the Rebuilder and duly

inspected and accepted by the Undersigned on the respective dates

shown above on behalf of the Owner and in turn have been duly
Helivered by the Owner to the Lessee and have been duly inspected
hnd accepted by the undersigned on sald dates on behalf of the

Lessee as conforming in all respect to the requirements and provi-

sions of the Reconstruction Agreement and the Leasw

The undersigned further certifies that at the time of its
Helivery to the Owner and the Lessee each unit of reconstructed
railroad equipment covered by this Certificate was properly marked
bn each side thereof with the legend provided in Section 1 of the
Reconstruction Agreement and Section 4.2 of the Lease.

Dated: > 197_.

Duly autherized representative of
The Fifth Third Bank and Bessemer
~and Lake Erie Railroad Company

EXHIBIT I




